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Dear Ms Dorteh

On August 13, 2003, the Commission’s International Burcau sssued an order in
the SIS Americom proceeding in which it discussed the polential public interest
implications of foreign ownership m cases involving subscription satellite dnect-to-home
("DTH™) services "'In lteht of that recent order, The News Corporation Limited ("News
Corp ™) hereby supplements its cather responscs on the potential imphcations ol foreign
ow nership in this proceeding due to News Corp 's proposed acquisiion of a 34% indirect
mterest in the DIRECTY subscription direct broadeast satellite (“DBS™) scrvice

As discussed helow, the tact that News Corp 1s incorporated in Austrahia raises
no specidt public interest concerns in this proceeding  First, the SES Americom decision
coniirms that the forcign ownership unalyses under Section 310(b) of the
Communications Act of 1934 and the Commussion’s DISCO {f decision do not apply to
News Corp “s proposed indirect mvestment in DIRECTV - Second, 1t 1s not even clear
that this transaction raises any foreign ownership issues at all because the United States
could, given News Corp 's ealensive tics Lo the U S, be deemed to be the company’s

5

“home marhet’” under Commission precedent = Third, even assuming that the Australian

See SES Amencon, dne DA OI2683 (Inc’l Bur el Aug 13 2003) ("SES Americom™
- Such aconclusion would be consistent with the recent finding by the Committee on Foreign

Investment in the United Stares C"CFIUS™) — comprised ot the Executive Branch agencies chai ged
with reviewing forcign mvestment n U'S companies — that News Corp s not a -~ foreign person ™

See Letter hom Gay Hartwell Suls 1o Cecil Hunt (dated Sept 2, 2003)
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market 1s relevant to this proceeding. a U S company would be able to invest in an
Austrahan subscription DTH operator at a level equal w or greater than News Corp s
proposed investment tin DIRECTY  Moreover, as articulated in the Consohdated
Apphlication and other 1ihings in this proceeding. the proposed investment will result in
substantial efficiencies and other public interest benefits

In SES Americom, the Burcau specifically found — as News Corp has stated in
this proceedimg ™ — that cases invotving forcign investment in U S -hcensed subscription
DTH services do not tall within the analytical framework applicable either Lo entry by
forergn-hicensed satellite systems estabhshed in the D/SCO 1T order or to foreign
mvestment in broadcast or common cartier rachio heensees established 1in Section 310(b)
ol the Communications Act ol 1934 and the Commussion’s Foreign Participation Order
Nonctheless, the Bureuu stated that the Commuission’s general public interest analysis
may. 1n appropriate cases, mclude an evaluation of proposed foreign imvestment in a
subscripuon DTH heensee :

The SES Americont order does not specity exactly how this analysis would
determine the appropriate foreign “home markel” for consideration  News Corp s an
Australiun corporation  In the broadeast context, the Commission has on a number of
occasions teated investments by News Corp as Austrahian based solely on its country ot
incorporation © However. because News Corp has not yet upplied for a U S common
carmer 1adio heense,” the Commuission has never considered whether Austiaha s the
appropuate “home market” under criteria such as those estabhshed in the Forergn
Participation Order for purposcs of the Commussion’s analysis of indirect foreign
ownershup of such licensees under Section 310(b)(4) — criteria that presumably would
apply 1o a pubhc mterest analysis under Section 3 10(d} ¥ Under thosc criteria, the

See Opposition 10 Peunions (o Deny and Reply Comments ar pp 67-69 (1iled July |. 2003)

! SES Amertcom at ] 3-4 10

? fd at 10

o See, ey Foy Television Stations, e LLECC Red 2714 (1993)

! IUis imreresting to note that when News Corp acquired a0 32% mterest in anather U S -heensed

subscnption DBS «ervice (EchoSta) which has since been divested. the Commussion did not
condact a toreign ownership analysis of any kind but simply deterred to a companion order that
held that statutory Toreign omnership himitanons on broadeast and common cartier licensees do not
apply o subscription DUH heensees See MO Telecom Corp and EchoStar 110 Corp, 16 FCC
Rad 21608 21030 (1999 deleinng 1o MO Telecom Corp 14 FCC Red §1077 (1999))

[n fact the Commussion wsed just such an analysis in approving the onginal transaction that
created SES Amenicom See General Elecriie Capiral Corp and SES Global S A © 16 FCC Red
17575 17386-89 (Int | B and Wueless Tel Bur 2001)
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country ol meorporation s but onc ol five factors that must be halanced in order o
determine an entity’s “home murket 7 The other factors are (1) the nationality of all
investment principals, ofhicers, and directors, (2) the country in which the entity’s world
headquarters 1s located, (3} the country in which the majority ot 1ts tangible property 1s
located, and (4) the country Irom which it derves the greatest sales and revenues from its
operations

H the analytical Iramewoik for determining the approprate “home market™ 1n the
Forergn Participation Order s applicable to the public interest analysis in this case,"” the
factors enumerated above lead to the conclusion that the Unted States 1s the most
appropriate “home market” for News Corp  First, 10 of the |5 members of News Corp s
board of diuectors and 18 of the 21 members of 1ts Executive Management Committee are
U'S ciivens ' Rupert Murdoch — Chanrman ol the Board and Chiel Executive of News
Corp and the company’s lurgest interest holder —i1s a U S aitizen  Second, while 1ts
reaistercd olfice 1s located m Australin. News Corp ’s primary executive olfices are
located i New York City - Thud. most of News Corp ’s tangible property — including
Twenticth Century Fox Studios, the Fox Cable Network Group, the Fox Broadcast
Network, the broadcast stations owned and operated by the Fox Television Stations, and
numerous other pubhshimg interests -- are located m the U.S. Fourth, approximately 70%
of 1ts operating mcome and 77% ot us 1evenue was derived fromits U S operations in
liscal year 2002 "> Tuaken as o whole the factors pointing to the U S as News Corp s
home mar ket clearly outweigh those that pomnl to Austraha " The United States 15 both

! Rules and Policies on Forergn Pasticipation i the U S Teleconmminic ations Market, 12 FCC
Red 23891 23941 (19970 Forergn Parncipation Oreder™) {continumy policy adopted i Market
Eaitey and Regulation of Foreign-affitiared turtres 11 1FCC Red 3873, 3951 (19950 Foreign
Carrier Entin Qider™)

v The Internanional Bureau suggested m o prion case that. even il consideration of a forergn market
were appropriare 0 a subscription DBS case, the “most analogous precedent” would include the
‘home market” analysis outhined above  See Loral Corp . 12 FCC Rud 24325, 24330 {In’l Bui
1997 3(disc ussing company mcorporated m Benmuda found to have its home market in the United

States)

a I he Executive Management Commitiec is an intormal body comprising Executive Duectons ol
News Corp as well as senior execttives from the company’s businesses o companies in which
News Corp holds « signricant interest The piimary objective of the commutice 15 to strengthen

the coordimanon and profitability of News Corp " activiues

See The News Corporation Limited Annual Report as of June 30. 2002, at p 4 (avanlable at
Wi newseolp eom/Aaeporn 2002/2002 aanudl _tepon pdh

By compatison, only thiee members of the News Corp Board of Ducotors and one member ot the
I['vecutise Management Committee are Ausuahan citizens and only 7% ol 1ts operaung income
and 8% ol s revenues were derved from operations in Austialasta (which includes both Australia
aned Asiacand so s an overstated higare for Austiabia alone)
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the company’s “nerve center” and the place m which the company carries out most of its
bustness operations ' In such cucumstances, u foreign corporation can be (and in the
past has been) deemed to have 1ts home marke! 1 the United States for purposes of the
Forergn Pariicipation Order analysis

Accordingly, the Commussion should find as a threshold matter that there 1s no
lorcign ownership issuc i this proceeding because News Corp ’s “*home market” 1s the
United States.'® At a mimimum, the company’s significant ties to the United States and
the dominant influence exercised by U S citizens should be relevant to the Commussion’s
public interest anulysis

However, even 1l the Commission were 1o conclude that Australiais the
appropriate loreign market for analysts in ts case. there 15 no cause for concern under
the eniteria articulated in SES Americom In that proceeding, the Bureau focused 1its
analysis on whether foreign ownciship of a subseription DTH heensee was hikely to
distort competttion i any televant US market  Specifically, the Bureau said that it will
consider whether torergn investment will further competition i the U S market or
whether substantial competitive harm s ikely to occut, and will also consider
clhiciencies and other public interest benefits that are hkely to result.”” In addwion, this
resview will take into consideration concerns, if any, taised by the Executive Branch
recarding issues of national secutity, law enforcement, foreign policy and trade policy m

Applying this [ramework in 8§25 Americom, the Bureau found that torcign
mmvesiment in SES Americom would not distort competition by providing it any

H See Foretgn Cearirer Luney Ovder . 1] FCC Red ar 3950-51

b See, v g Vodafone Anericas Asie i and Globalstar Coip .17 FCC Red 12849 12864 (Int'|
Bu: 2007 contumimg conclusion 1cached in AT& F Corp and Loral SpaceCom Corp | 12 FCC
Red 925 028 ¢Int'] Bur 19497) thal the home marker ot o Bermuda company s the United States)
Such a concluston would be consistent weth the recent tinding by CFIUS - Morteaver, such a
conclusion m the subsaripnon DTH context would have no eltect upon a contrary concluston in
the broadeast contest where the Commisston has not adopred a “home market™ analysis such as
that set torth in the Forergn Parnaparien Oider

. Stzmihicantty. under Austrahan law News Corp s deemed 1o be o toreign person {on purposes ot
broddeast ownership provistons See Sections 6. 7, 8. and 57. and Schedule [ ot Ausnalia’s
Broadeesting Seivices Actol 1992 (detimmg “toreign person.” “company interest, and types of
contrel and profubiting connrol ot broadcasters by toreign persons) (avarlable at
sows austr edo aw/dw/tean/oth/consol_aci/bsa 1992214)

SES Americom ] 18

' Id atq 10
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competitive advantages n the provision of DTH service m the U S market '’ The
Burcau turther concluded that SES Amercom’s ownership would not have a negative
cticel on competition m the DTH market 1n the United States because it “will not
diminish the level ol service or the level of competition in the provision of DTH services
ot n the provision of MVPD services. but in luct can only be expected to expand the
provision of such services and thus mcrease the level of competition n the provision of
those services ™ Accordingly, the Bureau concluded that grant of SES Americom’s
application would serve the pubhc interest

The same 18 true in this case News Corp hus no interest in any other video
programming distributor setving the United States, so its acquisition of an intctest 1n
DIRECTY will not decrcase the number of MVPD competitors 1n the market  Morcover,
because it wilt bring to DIRECTV valuable energy, vision, and expertise gained from its
other media endeavors, News Corp can be expected to capture efliciencies and improve
DIRECTV’s oflering to consumers and theieby elevate the level of MVPD compelttion
Lo the benefit of all Amenican subscribers = In addition, the transaction has recently
cleared the Executive Branch’s CEIUIS process

In SES Americom, the Bureau also dentihied the concern that “competitive
distortions™ could be ereated 1f a foreign company could invest m a U § -hicensed D'TH
satetliie system while a U'S company could not simularly invest in a DTH satelhte
syslem serving the toreign investor’s market ** That 1s not a concern in this proceeding
because there 1s no effective restriction on indirect foreign ownership of subscription
DTH operutors under Australiun law  Section 109 of Austrahia’s Broadcasting Services
Act of 1992 provides that a foreign person may not hold more than 20% 1n a subscription
television broadeast heense, nor may the total iterest of all foreign persons 1n such
license exceed 35% ' These hmitations are stmilar to the 20% cap imposed on direct
toreign mvestment in U.S -heensed broadceast and common carrier licensees under
Section 310(h}3) of thc Communicanions Act.”™? However, under Australian law, there 1s

" Id oty 17
w id w22

- [or o discussion ol the syncigies and efticiencies that the parties anticipate as a 1esult of the
proposed nansacoon, see Consohidated Applicatton tor Authonty to Transter Control atpp 16-44

SES Amercom al | 16 Because there was no evidence i the record in that proceeding, however
the Bureau did not actually conduct an analysis of any torergn market or explam how 1t would do

SO

Fhis statutory prosision i~ available at
waw st edu auf/au/eaisfih/consol _act/hsa 19922 14/ 109 him|

- See 47 LS C 8 313
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no it on o prohibion against torcign control of a subscripuion DTH licensee
company a By contrast. under U S law. even indirect ownership 1 a broadcast or
common carrier heensce 18 presumplively hmited to no more than 4 non-controlling 25%
interest ubsenl authorization ltom the Commussion to exceed that benchmark = Taken as
a whole, the Australian subscription DTH market 1s at least as open to foreign investors
as s the U'S market

The tacts in Australia bear out this legat analysis One of the two subscription
D I'H operators in Australia — Austar Umited Communications Limited (M“Austar”™) — has
for many years been indnectly majorny owned and controlled by a U S company,
UnitedGlobalCom. Inc ("UGC™)y Unul earher this year, UGC held a greater than 55%
imdoect mterest m Austan . and U S -controlled corporations held a combined nterest of
over 91% 1n the company 7 As atesult of a bankruptey reorganization plan, an
myvestment group led by Castle Harlan, Inc , a New Yotk merchant bank, rccently
acquired an indnect 51% anterest in Austar * While UGC’s interest was thereby reduced
to upproximately 30%. U S mterests will continue to control Austar and a majority ol 1ts
stock  Accordimgly, allowing News Corp to acquire a miority nterest in DIRECTV
would sutely not distort competition 1n the U S market

To the contrary, imposmg foreign ownership hmitations n this transaction wonld
distort competiion inthe U'S market  No other subscriptton MVPD service in the
United States 18 subject 10 limitations on foreign investment  In fact. the Commussion has
twice dectined o impose such mitations on cable operators * In a recent order

- A non-Austialian mvestor m a DTH system may also seek cledarance from the Foreign Investment
Keview Board (CFIRB™Y Informanion on the FIRB may be found at waw tnb oy au This
process 1s andlogous 1o the ahility of non-U S investors w seek CTIUS clearance as 4 prophylactic
against luture challenges o forergn ownership based on nanonal secunity concerns  See generaflly
3LCEFR Part 800 (omplementing the “Exon-Flono ™ provision of the Detense Production Act,
codified it 50U S C 321700

-« See el sl § 30BN

See, v v hithe matter of Austar United Connmune ations Linuted, Reason tor Decision of the

[ akeovers Panel. ut p 2 and Appendix A (dated June 4. 2003)(desciibimy Austan *s cuirent
ewnersip stucture)itavardable at ww s nikeovers soy auontentides ision\dow nload\Austar 1u).
2002 Annual Report of UnitedGlobalCom Ince L atpp 2. 10-11 {dated Dec 31, 2002) (desciibing
UGC s interests o Austar)

Scead Ovee also "Castle Harlan Athihare Acquires Moy Stake in Austialian Satelhite TV
Company™ (April 22 2003 iavanlable al www castlcharlan com/news/news6! himl)

Viendment of Parts 76 and 78 of the Connmission’™s Ruley to Adopt General Citizenslup
Requureents for Operatioicof Cable Television Svsiemns and for Grant of Statwn Lic enses r the
Cable Television Relav Seivice. 39 & C C 2d 723, 727 (1970), Amendmnent of Parts 76 and 78 of
the Comminsion’s Rules 1o Adopt General Cinizenship Regunienients for Operation of Cable
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chminating « rule thut imposed foreign ownership linmtations on certaun DBS/DTH
operators, the Commission justified ws action on the grounds that chminating those
restrictions would (1) “ullow DBS to compete on a more equal regulatory basis.” (2)
promote flexible investment policies.” and (3) “climinate regulatory uncertainty about
the circumstances under which such [foreign ownership| rules apply ™™ The Burcau’s
SES Americom decision could. il misapplied by opponents of 4 given transaclion,
undermune those important Commussion goals  As demonstrated in this letter, there are
sevetal bases for concluding that foreign ownership s not a legittmate concern and
therefore there should be no opportunity tor such misapphication in this proceeding

I vou have any questions, pleasc do not hesitate to contact me.
Sincerely,
William M Wiltshire
Counsel for The News Corporation Limnted

Televivian Svsrenrs andd for Grant of Statieni Licenses wn the Cable Lelevision Relay Service, 77
I CC2d73 80 (1980,

Podicres and Rudes for the Dreer Broadease Satellne Servce, 17 FCC Red 11331, 11348 2002)



